
I-9 Audit Protocol
1. Carefully train your employees on how to fill out the I-9 properly the first time.

a. Must be completed for all employees.

b. Section 1:  Must be completed by the employee
i. Must be completed no later than the time that the employee is hired

ii. Providing a social security number is voluntary, unless the employer participates in E-Verify

iii. If the employee’s work authorization will expire, employers should note the date so that they can re-verify eligibility for employment on or before the date shown

iv. If a translator or other preparer is used because the employee is unable to complete Section 1 on his own, the Preparer/Translator Certification must be completed.  However, the employee must sign Section 1 even if a Preparer/Translator is used.

c. Section 2:  Must be completed by the employer
i. Must be completed within three business days* of the date on which employment begins (i.e., the date that the employee is hired, even if he/she doesn’t begin work that day)


*
If the employee will be employed for less than three business days, 


then Section 2 must be completed at the time employment begins.
ii. Requires examination of evidence of the employee’s identity and authorization to work. 

1. Employers cannot specify which documents listed on the last page of Form I-9 may be provided by the employee.

2. Employees can present either 

a. Any List A document; OR

b. A List B document AND a List C document

3. Document(s) presented must be originals
4. If an employee cannot present proper documents, the employee must present an acceptable receipt in lieu of the document (a receipt showing that the employee has merely applied for work authorization is not acceptable).

a. This receipt must be presented within three days of when employment begins; and

b. The employee must present valid replacement document(s) within 90 days

5. Employers may copy the document(s) presented by the employee

a. If this is done, it must be done uniformly for all new hires

b. Copies must be retained with the Forms I-9

iii. Information to be Recorded by the Employer:

1. Document Title

2. Issuing Authority

3. Document Number

4. Expiration Date, if any

5. Date Employment Begins

d. Section 3:  Must be completed by the employer, if required.

i. Must be completed when re-verifying the employment authorization of a current employee on or before the work authorization expiration date recorded in Section 1.

1. Again, the employer cannot specify what document(s) may be presented by the employee.

2. For re-verification purposes, Employers can either (be consistent in your choice!):

a. Complete a new Form I-9 instead of completing Section 3 (keep the original Form I-9 with the new form); or

b. Take the following steps:

i. Complete Block B;

ii. Examine a document reflecting that the employee is authorized to work in the United States (i.e., a List A or List C document);

iii. Record the document title, document number, and expiration date (if any) in Block C; and

iv. Complete the signature block.
ii. If the employee is rehired within three years of the date on which the Form I-9 was originally completed, and . . .

1. the employee is still authorized to be employed on the same basis as when the Form I-9 was originally completed, then the Employer must complete only Block B and the signature block.

2. the employee’s work authorization has expired, then the Employer must either (be consistent in your choice!):

a. Complete a new Form I-9 instead of completing Section 3 (keep the original Form I-9 with the new form); or

b. Take the Following Steps:

i. Complete Block B;

ii. Examine a document reflecting that the employee is authorized to work in the United States (i.e., a List A or List C document);

iii. Record the document title, document number, and expiration date (if any) in Block C; and

iv. Complete the signature block

2. General Considerations in Conducting an Audit

a. Have a schedule for completing Form I-9 audits.  Otherwise, you may be accused of conducting targeted audits or of conducting an audit only because you caught wind of an impending government audit.
b. Consistency in evaluation of the Forms I-9 and the treatment of employees completing them is key in avoiding any charge of discrimination.
c. Who:  According to the Immigration and Customs Enforcement (ICE), audits should be conducted either by an external auditor or a trained employee who is not otherwise involved in the Form I-9 process.  (http://www.ice.gov/partners/opaimage/)

d. When:  ICE states that the audits should be done on an annual basis; however, ICE also recommends that there be a secondary review of each Form I-9 completed.  (http://www.ice.gov/partners/opaimage/)


3. Conducting the Audit:  Review which I-9s are in Your Files

a. The Rule:  Employers must retain completed Forms I-9 for all employees for three years after the date that they hire an employee or one year after the date employment is terminated, whichever is later.

b. Suggested File Keeping System:

i. Maintain one file of Forms I-9 for current employees.

1. This file should contain an index of all Forms I-9 kept for current employees. 

2. This index should be kept in a manner that is easily comparable to current records of everyone who is in your employ.

ii. Maintain a separate file for former employees.  

1. This file should contain two indices that identify (a) the date on which each employee was hired, (b) the date on which each employment relationship was terminated, (c) the date that is three years past the hiring date for each employee, (d) the date that is one year past the termination date for each employee, and (e) the date that is the later of (c) and (d).

2. On the index, identify the later of (a) three years past the date that the employee was hired and (b) one year past the date that the employment relationship terminated.

3. One version of the index should be alphabetical by employee so that it can be quickly determined whether an employee’s information is maintained in this file.

4. The second version of the index should be by the date on which the Form I-9 need no longer be retained so that those forms may be easily identified during an audit and purged from your records.

iii. Maintain a separate index identifying the dates on which Forms I-9 were purged.  This will demonstrate that Forms I-9 had previously been kept, even if they’re not currently available.
iv. NOTE:  These Records relating to Forms I-9 are kept separate and apart from “regular” employee records.  There’s simply no reason to give a government auditor access to that type of information immediately when they’re only conducting a Form I-9 audit.

Index 1:  Former Employees (Alphabetical)
	Employee
	Hire Date
	Termination Date
	Three Years Past Hire Date
	One Year Past Termination Date
	Scheduled

Purge Date of Form I-9

	Adam
	01/01/2000
	12/31/2000
	01/01/2003
	12/31/2001
	01/01/2003

	Barb
	01/01/2000
	12/31/2003
	01/01/2003
	12/31/2004
	12/31/2004

	Conner
	01/01/2000
	12/31/2005
	01/01/2003
	12/31/2006
	12/31/2006

	Diane
	01/01/2000
	12/31/2002
	01/01/2003
	12/31/2003
	12/31/2003

	Eric
	01/01/2000
	02/01/2000
	01/01/2003
	02/01/2001
	01/01/2003

	Francis
	01/01/2000
	05/01/2001
	01/01/2003
	05/01/2002
	01/01/2003


Index 2:  Former Employees (Scheduled Purge Date)
	Employee
	Hire Date
	Termination Date
	Three Years Past Hire Date
	One Year Past Termination Date
	Scheduled

Purge Date of Form I-9

	Adam
	01/01/2000
	12/31/2000
	01/01/2003
	12/31/2001
	01/01/2003

	Eric
	01/01/2000
	02/01/2000
	01/01/2003
	02/01/2001
	01/01/2003

	Francis
	01/01/2000
	05/01/2001
	01/01/2003
	05/01/2002
	01/01/2003

	Diane
	01/01/2000
	12/31/2002
	01/01/2003
	12/31/2003
	12/31/2003

	Barb
	01/01/2000
	12/31/2003
	01/01/2003
	12/31/2004
	12/31/2004

	Conner
	01/01/2000
	12/31/2005
	01/01/2003
	12/31/2006
	12/31/2006


Index 3:  Former Employees (Actual Purge Date)

	Employee
	Hire Date
	Termination Date
	Three Years Past Hire Date
	One Year Past Termination Date
	Actual

Purge Date of Form I-9

	Adam
	01/01/2000
	12/31/2000
	01/01/2003
	12/31/2001
	03/31/2003

	Eric
	01/01/2000
	02/01/2000
	01/01/2003
	02/01/2001
	03/31/2003

	Francis
	01/01/2000
	05/01/2001
	01/01/2003
	05/01/2002
	03/31/2003

	Diane
	01/01/2000
	12/31/2002
	01/01/2003
	12/31/2003
	03/27/2004

	Barb
	01/01/2000
	12/31/2003
	01/01/2003
	12/31/2004
	03/29/2005

	Conner
	01/01/2000
	12/31/2005
	01/01/2003
	12/31/2006
	03/26/2007


c. The Audit Process

i. Current Employee File:

1. Verify that you have a Form I-9 for each employee you have.

2. If a Form I-9 is missing, have the employee come in immediately to fill out a Form I-9. 

ii. During the audit, identify those Forms I-9 that the index indicates are eligible to be purged from your records.  

1. Pull those Forms I-9 and corresponding personnel records.  

2. Compare the dates identified on the indices with the dates identified on the Forms I-9 and the personnel records to ensure that those dates match and that the Forms I-9 are indeed eligible to be purged from your records.

3. Given the liability for missing Forms I-9, consider having a separate person verify that certain records are eligible for destruction.

4. Conducting the Audit:  Review of Individual Forms I-9
a. Prior to conducting the audit, review the procedures in Step 1 above, so you are generally familiar with the requirements.

b. General Procedures:

i. Any change made to a Form I-9 should be dated and initialed directly on the I-9.  Additionally, the word “Self-Audit” should be put by the date and initials.

ii. Do not use “white-out” or otherwise make the original information on the I-9 impossible to read.  Rather, if “scratching out” is required, do so with a single line.

iii. For the purposes of showing the employer’s good faith compliance efforts, consider keeping an index of problems identified on each Form I-9.  Additionally, such an index would serve as a helpful checklist to ensure that each problem gets addressed.  

iv. This index could be maintained on a handwritten or an electronic spreadsheet that identifies:  (a) the employee whose Form I-9 is at issue, (b) a description of the suspected problem, and (c) the steps taken to correct any deficiency in the Form I-9.  An example format of the index is below.
v. NOTE:  As the example with Miss Wormwood demonstrates, it may be wise to keep this index electronically and to purge information on the index regarding “old” Forms I-9 that need no longer be kept when the Forms I-9 themselves are purged.

	Date of Audit:  March 31, 2009

	Employee
	Issue Description
	Suggested Resolution
	Identity of Person Making Correction
	Date of Correction

	Calvin
	Calvin forgot to check the appropriate box re: his citizenship / work auth. status.
	Call Calvin  and have him stop by to check the appropriate box
	Calvin
	4/2/09

	Hobbes
	The number written on the Form I-9 for Hobbes’ passport doesn’t match the number on the copy of the passport retained with the I-9.
	Date/Initial change made on the I-9
	H.R. Person
	3/31/2009

	Miss Wormwood
	Miss Wormwood provided 2 List B items only.
	Miss Wormwood died a year and a half ago.  Nothing can be done about this error at this time.
	N/A
	N/A


c. Evaluating the Form Itself

i. In evaluating the “newer” Forms I-9 that were completed for your employees, is the current version of the Form I-9 being utilized?  
ii. See www.uscis.gov for the latest Form I-9.  Additionally, an expiration date will typically be listed on each Form I-9.
d. Evaluating Section 1

NOTE:  Any changes made to this section must be made by the employee, dated, and initialed.

i. Was Section 1 completed at the time of or prior to the date of hiring?

ii. Does the name on the I-9 form match the name in the personnel files for this employee and on the documents that were photocopied when produced by the employee?

iii. Is the employee’s address and date of birth filled out correctly?  

Note:  The Form I-9 instructions state that providing a social security number is voluntary unless the employer participates in E-Verify!
iv. Did the employee complete the attestation section relating to the employee’s citizenship status and authorization to work?

v. Did the employee sign and date Section 1?

vi. Is the Preparer and/or Translator Certification completed if someone assisted the employee in filling out the form?

e. Evaluating Section 2

i. Was Section 2 completed within 3 business days of when the employee was hired?

ii. Filling out Information on the Documents:

1. Did the employer record all of the information requested of document(s) in either:

a. List A; OR

b. List B AND List C?
2. Even if a photocopy of the document(s) is(are) attached to the Form I-9, this information must still be filled out on the face of the Form I-9.

3. Aliens authorized to work will often present an unexpired foreign passport with a Form I-94 or Form I-94A.  Make sure that the document number and expiration date for each are filled in for the List A document.

iii. Evaluating the Photocopied Documents

1. Does the document “reasonably appear to be genuine and belong to the employee” who presented it?  Sample documents are provided in the Handbook for Employers produced by the USCIS.  (Form M-274; most recently revised on 04/03/2009)

2. Is the “right” combination of documents being provided?

a. More documents than required should not be requested, required, or copied.  There should either be:

i. One List A document or document set; OR

ii. One List B document AND one List C document.

3. If the List C item presented was a social security card, does the card contain any sort of limitation on use (e.g., “NOT VALID FOR EMPLOYMENT”)?
iv. Is the employer certification completely filled in?
v. If the employee’s work authorization has an expiration date, has that date been appropriately “calendared” to ensure that re-verification is completed prior to that date?

f. Evaluating Section 3

i. Was the I-9 re-verified on or before the date the work authorization expired?
ii. Has the employer’s attestation been signed and dated?

5. Evaluate the Audit

a. Review the index of Form I-9 issues created as part of the audit.  

i. Are there any repetitive errors or trends that need to be addressed with the employees who are managing the Form I-9 process?

ii. Should procedures be implemented/modified to prevent future errors?

b. Have all issues identified been corrected, if possible?
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