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INTRODUCTION

Damages are half of a delay claim.  If the damage half fails, the claim fails with it.  It does no good to succeed on the merits of the claim if one does not get paid for it.
  

Nothing could be closer to the truth than this statement.  Too often, parties focus on issues of liability with regard to delay claims but fail to place the real focus on the very difficult aspect, proving that damages flow from the delay.  


Over the years, courts throughout the United States have had to deal with such proofs of damage based upon different methodologies, some of which have been shown to be speculative in nature.  This paper focuses on those methodologies, as well as other sources of delay damages such as liquidated damages and lost profits.

I.
Total Cost Claims


The total cost method is a method of proving delay damages in which “the measure of damages is the difference between the actual cost of the contract and the contractor’s bid.”
  In other words, this method seeks the difference between the actual costs of performance of a project and the anticipated cost of the project, as embodied in the contract price and/or the contractor’s bid, on the assumption that all cost overruns were the result of delays.


Because, as many courts have noted, “the preferred way for a contractor to prove increased costs is to submit actual cost data,”
 the total cost method is generally disfavored, since it is necessarily imprecise and assumption-driven and does not rest on a showing that actual additional costs were caused by certain delays. In order to pursue a total cost claim, the claimant must prove: “(1) the impracticability of proving its actual losses directly; (2) the reasonableness of its bid; (3) the reasonableness of its actual costs; and (4) lack of responsibility for the added costs.”

A.
What’s “Not Hot”—Total Cost Claims Are Generally Disfavored by Courts.


As noted above, the total cost method is disfavored by courts and is treated as a last resort.  For example, the Federal Circuit Court of Appeals has held that the total cost method should be used “only when no other mode [is] available and when the reliability of the supporting evidence [is] substantiated.”
  The New Hampshire Superior Court similarly cautioned in 2011 in Axenics that “[t]he total cost method is a ‘theory of last resort for use only in those extraordinary circumstances where no other way to compute damages is feasible.’”


The primary criticism of the total cost method is that it is based on the assumption that both the estimated costs in the original bid and the actual costs incurred were reasonable.  As a result, a total cost claim does not account for--and may permit the contractor to benefit from--bidding inaccuracies or performance inefficiencies.
  Moreover, because the total cost method does not require the claimant to attempt to relate particular costs to particular events, it may allow a claimant to seek recovery of costs for which the claimant, itself, caused and should be responsible.


In recent years, many courts have continued to take this cautious approach to the total cost method, rejecting its application except in the extraordinary circumstances where no other method of calculating damages is available.  For example, in 2009, the Court in the Federal District of New Jersey rejected a modified total cost analysis,
 noting that “the preferred way for a contractor to prove increased costs is to submit actual cost data because such data provides the court, or contracting officer, with documented underlying expenses, ensuring that the final amount of the equitable adjustment will be just that—equitable—and not a windfall for either the government or the contractor.”
  The court found that the total cost method was unacceptable in that case because “[p]laintiff fail[ed] to show, even by a preponderance of the evidence, that it adequately tracked costs or that its damages are solely the responsibility of [defendant].”
  That is, the plaintiff failed to satisfy both the first—showing that it is impracticable to prove actual costs
—and fourth—showing that plaintiff was not responsible for the additional costs—prongs of the total cost test.


Similarly, in 2011, the trial court in New Hampshire, in Axenics, rejected a total cost analysis offered by a plaintiff seeking restitution for unjust enrichment, reasoning that “[t]he total cost method . . . looks only to the costs incurred by the plaintiff and rewards a plaintiff for inefficiency,” and that “[i]nefficient methods for computing damages are contrary to the purposes of restitution.”
  Early in 2012, a trial court in Massachusetts rejected a total cost claim, noting that “[c]ourts have viewed the total cost method with skepticism, given the existence of sophisticated job cost accounting and scheduling systems.”
  In light of the availability of these sophisticated systems for tracking actual costs, the court held that the plaintiff had “not met its burden of proof that a discreet project cost-based methodology is impracticable.”

B.
What’s “Hot” —Cases Permitting Total Cost and Modified Total Cost Claims.


Although total cost claims are viewed with skepticism, they are not entirely forbidden.  Courts will permit total costs claims to proceed when the claimant has carried the heavy burden of showing that there is no possible or practicable way of proving its actual losses.  Even considering this heavy burden and the courts’ general skepticism, the total cost method can still be attractive to claimants, since it may often be the easiest, least costly, and least time- and labor-intensive method of proving delay damages.


The Bankruptcy Court for the Eastern District of New York recently permitted the use of the total cost method to calculate a contractor’s damages resulting from the re-staging of a highway reconstruction project.
  The court found that “[b]ecause the impact of the restaging was so pervasive, and because the Contract [was] a unit price contract, it [was] impossible to identify with specificity the particular costs that the Contractor incurred due to the restaging.”
  Accordingly, the court held that the total cost method was “the only feasible method to calculate the costs the Contractor incurred as a result of the restaging.”


Even when a plaintiff struggles to satisfy the stringent requirements for a total cost claim, it may still be able to pursue damages under the modified total cost method.  “The modified total cost method is the total cost method adjusted for any deficiencies in the contractor’s proof in satisfying the requirements of the total cost method.”
  Under this approach, “a contractor still has the burden of proving the four requirements” discussed above, “although that burden is eased.”
  The total cost is “used as only a starting point” and is adjusted as appropriate to arrive at an “ultimate, reduced figure fairly represent[ing] the increased costs the contractor suffered from the particular action of defendant which was the subject of the complaint.”


Thus, the modified total cost method addresses the flaws in the total cost method by permitting adjustment of the contract price, the total cost of performance, or both, in order to avoid rewarding the plaintiff for bidding inaccuracies or performance inefficiencies.
  In addition, the contractor is still required to separate out any additional costs for which it is responsible and to “demonstrate that proving actual losses is either impossible or highly impracticable.”


In a decision rendered in the fall of 2011, the Federal court in the Eastern District of Pennsylvania embraced either the total cost method or the modified total cost method, depending on what the proofs at trial would bear.
  The plaintiff in that case sought to prove certain elements of its damages using a modified total cost method.
  The defendant moved for summary judgment, arguing that the plaintiff could not establish that its bid was reasonable.
  After reviewing the evidence in the record, the court found that the plaintiff had presented sufficient evidence to create a genuine dispute regarding the reasonableness of its bid.
  Moreover, the court noted that even “if, at trial, the [plaintiff] cannot establish reasonableness, damages can be adjusted to reflect a reasonable bid.”


The total cost method or modified total cost method may also be useful to a claimant in situations where actual cost records are lost or unavailable, so the final total cost is the only number for which work can be considered.  However, any plaintiff pursuing such a claim must be careful to ensure that the inability to prove its actual damages is not the result of its own lack of diligence.  As the Federal Court in the District of New Jersey noted, “if a court finds that the plaintiff’s inability to prove actual losses is due to its failure to maintain essential cost records, then the plaintiff fails to show that proof of actual damages was impossible or highly impracticable, and the court will decline to allow the plaintiff to use the modified total cost method of recovery.”
  In rejecting the modified total cost analysis in that case, the court found that “although [plaintiff] could have in all probability tracked all of the additional costs it incurred, it failed to exercise diligence in creating and maintaining those records, which is fatal to its arguments that it was impracticable to track actual costs incurred here.”

II.
Cumulative Impact Claims


“Cumulative impact is the unforeseeable disruption of productivity resulting from the ‘synergistic’ effect of an undifferentiated group of changes.”
  Stated differently, a cumulative impact claim is a claim for loss of productivity that seeks to quantify the disruptive “ripple” effect caused by multiple change orders that affect productivity and efficiency, even in unchanged work.
 


In order to succeed on a cumulative impact claim, a claimant must show: (1) that the “project has suffered such an extensive amount of change that the contract has been fundamentally altered”; (2) that “[t]he contractor has not waived its claim”; (3) “a causal link between changes and contractor inefficiency”; and (4) “a reasonable estimate of resulting damages.”
  A plaintiff must show more than a sheer volume of change orders to establish that the changes were unreasonably disruptive.
  Instead, “there must be contemporaneous documentary evidence of disruptive effects.”


Thus, some courts have suggested that “[a] claimant, in the construction industry, must conduct a scheduling analysis of the project’s schedules and logs based on corroborating evidence, such as records that reflect the costs the claimant incurred relative to each asserted claim, to show that the delays affected activities on the critical path, which delayed the completion date of the project.”
  Moreover, as with total cost claims, the claimant must show that it was not the cause of the delays for which it is seeking compensation: “[T]he claimant must show that its originally planned schedule for completing the work was a feasible and reasonable plan for the sequence and duration of the work in an effort to show that the delays were not due to the claimant itself.”

A.
What’s “Not Hot”—Reasons That Cumulative Impact Claims Fail.


Some courts that have considered cumulative impact claims have approached them with caution.  For instance, one Court in the Federal District of New Jersey noted in 2009 that cumulative impact claims tend “to emphasize liability and damages at the expense of causation.”
  The same court also characterized cumulative impact claims as “unreliabl[e],” since “‘productivity can be affected by numerous impacting events other than compensable events.’”
  Because of these difficulties in proving causation, that court refused to permit the plaintiff to offer a cumulative impact analysis.


Indeed, a common reason why cumulative impact claims are disallowed is a lack or insufficiency of “proof of causal connection between lost productivity and changes directly or constructively ordered by the other party.”


Cumulative impact claims may also be denied based on language in the contract or the change orders.  If the contract or change orders contain either a release or waiver that prevents the claimant from bringing such disruption claims, the cumulative impact claim may be rejected.


Finally, cumulative impact claims may be denied if the court finds that the changes were not sufficiently fundamental to the contract.
  As discussed above, the mere fact that numerous change orders were issued is insufficient; rather, the plaintiff must show that the changes were so unreasonably disruptive that they fundamentally altered the project.  The plaintiff should be prepared to support this showing with contemporaneous documents and schedule analysis.

B.
What’s “Hot”—Proving Damages In a Cumulative Impact Claim.


Once a plaintiff has proven sufficient disruption to justify a cumulative impact claim, that plaintiff still must offer a reasonable basis for calculating damages.  In situations like cumulative impact claims “[w]here the contractor alleges a loss of productivity, the preferred method of computation is the ‘measured mile.”
  Under this approach, the “claimant compares the costs of installing work not subject to delay or impact with the costs of installing similar work during the period subject to the alleged impact.  The additional cost of installing the work during the period of impact or delay then serves as a measure of the damages arising from the delay or impact, assuming that the contractor can also demonstrate causation and liability.”
  Some courts and boards have also employed variations of the measured mile that adjust the analysis in an effort to reach a fair result based on the evidence available.


Other damage-calculation methods may also be available.  For example, an appellate court in California permitted a quantum meruit recovery of “the reasonable value of the work performed by the contractor because of numerous change orders and contract abandonment.”
  And the Department of Veterans Affairs, Board of Contract Appeals, used the manual of the Mechanical Contractors Association of America to estimate productivity losses.
  The total cost method
 and the jury verdict method
 may also be available, though those approaches are generally less favored.
III.
Extended/ Unabsorbed Home Office Overhead
When a construction project is delayed, the contractor may assert that it has experienced damages in the form of extended or unabsorbed home office overhead costs.  Categories of home office overhead include salaries, utilities, rent, office equipment, professional dues, travel, accounting and payroll services, and taxes.  Home office overhead is not charged to any single project but is considered an indirect cost and allocated across all of a contractor’s contracts.
  

Typically, home office overhead costs are relatively uniform and do not fluctuate significantly based on a contractor’s revenues or volume of work.
  However, when a contractor encounters a delay of uncertain duration, its revenue stream is temporarily interrupted and fewer projects than planned may be available to absorb the “fixed” home office overhead expenses.
  The contractor may not be able to reduce home office overhead expenses by reducing home office rent or laying off home office staff, thus some of the expenses are arguably “unabsorbed.”  Depending on the jurisdiction and forum, different approaches have been adopted to quantify a contractor’s recovery for unabsorbed home office overhead.

A.
What’s “Not Hot”—The Eichleay Formula.
The seminal case for calculation of unabsorbed home office overhead is Eichleay Corp.
  There, the Armed Services Board of Contract Appeals (“ASBCA”) recognized a contractor’s right to recover unabsorbed home office overhead and established a formula to quantify the amount of the recovery.  The ASBCA adopted the formula in recognition of the fact that it is not possible to determine the exact amount of unabsorbed home office overhead to be allocated to a particular contract.  The Board instead sought “to determine a fair allocation for the purpose of compensating a contractor for delay by the Government.”
  The Eichleay formula is applied on federal contracts and the United States Court of Appeals for the Federal Circuit has recognized the formula as “the only means approved in our case law for calculating recovery for unabsorbed home office overhead.”
  

Since the ASBCA decided Eichleay in the early 1960s, federal courts and boards have established “strict prerequisites” to the application of the formula.
  To establish a prima facie case for application of Eichleay, a contractor must demonstrate:

(1)
a government or owner-caused delay to project completion; 

(2)
that was of uncertain duration; and 

(3)
that constituted a standby situation and during which time the contractor was unable to take on replacement work.  
Once the contractor establishes these prerequisites, the burden is on the owner to demonstrate that the contractor could have taken on replacement work during the standby period.  Disputes often arise regarding the contractor’s ability to take on replacement work.  

If the prerequisites are satisfied, the Eichleay formula is applied in three steps, as follows:

(1)
Contract billings/ Total billings for contract period x Total overhead for contract period = Overhead allocable to the contract

(2)
Allocable overhead/ Days of performance = Daily contract overhead

(3)
Daily contract overhead x No. days delay = Amount claimed.


Despite its frequent use in the federal arena, many states have either limited its effectiveness in private contracting or let it go.
B.
What’s “Hot”—Criticisms of Eichleay.
While the Eichleay formula is recognized as the exclusive method for quantifying unabsorbed home office overhead on federal contracts,
 it has only been accepted in a minority of state courts.
  Critics of Eichleay consider the formula flawed because it: (1) presumes that a contractor was actually damaged by incurring unabsorbed home office overhead when a project is delayed; and (2) does not produce a reliable estimate of the harm actually suffered by the contractor as a result of the delay.

Some of the harshest criticism of Eichleay has come from New York state courts.   In a case decided by the New York Court of Appeals,
 the City of New York awarded a contract for the installation of heating, ventilating, and air conditioning systems on a police station and firehouse construction project.  The City’s delay prevented the contractor from starting performance until months after the notice to proceed.  Subsequently, the contractor was delayed in completing the project by 355 days, but as of the original contract completion date, its work was 87% complete.
  The contractor brought suit against the City and sought, among other things, increased home office overhead under the Eichleay formula.
  The trial court submitted the Eichleay formula to the jury, and the jury found in the contractor’s favor.  

The New York Court of Appeals reversed and strongly criticized the use of Eichleay, ruling that courts accepting the formula did so “largely without analysis and almost as a matter of administrative convenience.”
  The court stated that:

It is fundamental to the law of damages that one complaining of injury has the burden of proving the extent of the harm suffered…Speculation or conjecture will not suffice.
  
According to the New York court, the contractor had failed to establish “that the delay caused an increase in home office activity or expense of any kind.”
  The court criticized as “bizarre” the result of the Eichleay calculation and specifically noted the absence of any consideration of the amount of work remaining on the contract:

[D]amages computed under the ‘Eichleay formula’ would be the same in this case whether the plaintiff had completed only 1% or 99% of the job on the scheduled completion date.

In another case, a Washington state court addressed this New York decision and its criticisms of Eichleay and found that the New York court had “fundamentally misperceive[d] the theory underlying a claim for unabsorbed overhead.”
  According to the Washington court, the New York court’s analysis centered on the lack of proof of increased home office overhead costs and did not address whether any such costs had gone unabsorbed as a result of the delay: 

In a claim for unabsorbed overhead, the relevant inquiry is if the delay prevented the contractor from obtaining contracts during the delay period that would have ‘absorbed’ the ongoing overhead expense.  Whether any additional overhead expenses were incurred is irrelevant.

Similarly, an unpublished California Court of Appeals decision has questioned the usefulness of the Eichleay formula.  That case involved an appeal from a trial court decision denying the contractor the right to present evidence of extended or unabsorbed home office overhead costs through the Eichleay formula.
  The Court of Appeals affirmed, ruling that the contractor had failed to present evidence that it had been placed in a standby situation and was unable to take on additional work during the period of delay.
  The court also noted that “the Eichleay formula has not been adopted by any California decisional authority, and it is questionable whether it should be.”
  Quoting a California construction treatise, the court explained:

Fundamentally, the Eichleay formula creates a rate for home office overhead and allocates it to projects in a manner that is independent of causation.  For example, contractors having a large amount of overhead and few projects will generally post a greater daily rate for home office overhead under the formula than an efficiently run firm with many projects and proportionately lower overhead.  As a result, contractors working under the formula could be rewarded for inefficient or extravagant use of home office overhead.


Notwithstanding this court’s finding that Eichleay had not been adopted by any California decisional authority, several California courts, in unpublished decisions, have approved use of the formula.

Before its ruling in the Eichleay case, the ASBCA applied alternative methods for the calculation of unabsorbed home office overhead.
  These methods are no longer applicable in view of the Federal Circuit’s recognition of Eichleay as the exclusive method for calculation of unabsorbed home office overhead in federal government contracts.

An alternative formula, the “Manshul” formula, has been applied in New York.  The Appellate Division of the New York Supreme Court has adopted the following formula:

(i) Estimate the actual cost of the work done after the scheduled completion date by deducting from the contract price the portion allocable to overhead and profit.
(ii) Allocate a percentage of this cost for overhead, and allow this as excess overhead due to delay.
(iii) Add to this a profit percentage based on this excess overhead.

(iv) Award 95% of the figure thus arrived at (the sum of (ii) and (iii)) to plaintiff as delay damages.

The 95% figure in step (iv) was a result of the court’s determination that the plaintiff was responsible for 5% of the delay.  The court found that the resulting figure represented its “best effort to arrive at a rational and just allocation of damages, bearing in mind the generally acknowledged impossibility of precision in the determination of such damages.”

While Ohio has recognized and applied the Eichleay Formula, the Supreme Court of Ohio has held that the formula is merely “one way of determining unabsorbed home office overhead damages,” and not the exclusive calculation method.
  Ohio also recognizes the “Direct Cost Method,” which compares the direct costs attributable to a specific construction project to all direct costs that the business incurs over a particular period.  The comparison forms a ratio “by which the percentage of indirect costs can be calculated, including home office overhead applicable to a particular project.”

Additionally, in lieu of court-derived formulas for determining unabsorbed home office overhead, some state Departments of Transportation (“DOT”) provide for alternative calculation formulas in their contract specifications.  The 2010 Ohio DOT Construction and Material Specifications, for example, set forth a formula through which it will pay for “home office overhead, unabsorbed home office overhead, [and] extended home office overhead…including overhead costs that would otherwise be calculated using the Eichleay formula or some other apportionment formula…”
  In order for the Ohio DOT formula to be applied, the following criteria must be met:

(1) The contractor must have incurred an excusable, compensable delay that delays the work at least ten calendar days beyond the original contract completion date; and

(2) The delay must have been caused by either (a) utility or railroad interference within the project limits; (b) an unanticipated engineer-ordered suspension; or (c) negligence of the Department or its failure to act in a timely manner.

If these criteria apply, the Ohio DOT will determine the Home Office Overhead Daily Rate (what the specifications call the “Daily HOOP”) for the project according to the following formula:

Daily HOOP = (Original Contract Amount x [value depending on contract size]) 
Contract Duration in Calendar Days

The value in the numerator of the equation varies depending on the original contract amount, and is 0.08 for contracts up to five million dollars, 0.06 for contracts between five and twenty-five million dollars, and 0.05 for contracts over twenty-five million dollars.  The Daily HOOP is then multiplied by the number of eligible days beyond the original contract completion date to determine the total amount of recovery for which the contractor is eligible.

IV.
Labor and Equipment Impact Costs
When a construction project is delayed by the owner, a contractor may incur additional direct costs for increased labor hours or the use of added or different equipment resulting from the delay.  The contractor may also incur indirect, or impact costs when the delay causes labor or equipment to be used less efficiently than planned.  For example, the contractor may incur labor or equipment impact costs as a result of excessive demobilization or remobilization; increased overtime; additional work crews; larger crew sizes; increased turnover rates; loss or unavailability of the necessary skilled labor; congested work areas; re-sequencing of work; lack of continuity of operation; excessive re-handling of material and movement of tools and equipment; shifts into undesirable weather conditions; and disruption of learning curve.
B.
What’s “Not Hot”—Impact Costs are Imprecise and Rarely Granted.
The quantification of labor and equipment impact is often imprecise.  Because productivity losses are rarely tracked contemporaneously on a construction project, contractors have used various after-the-fact approaches to the calculation.  In general terms, the contractor presents a baseline productivity rate based on the unit costs, hours, crew makeup and size, equipment mix, and productivity factors relied on in developing its bid for the project.  The contractor then compares baseline productivity to that actually incurred as a result of the owner’s delay.  

As detailed above, the “total cost” method is one approach used to attempt to calculate impact costs.
  This methodology is premised on the notion that the government (or owner) should not be able to escape liability for increased costs simply because a contractor cannot calculate those costs with precision.
  However, as discussed more fully in Section I, this method is subject to criticism as inexact and is generally disfavored.
  Use of the total cost method is generally limited to situations where no other method is available and the information supporting the claimed costs is sufficiently reliable.

B.  What’s “Hot”—Quantifying Labor and Equipment Impact
As previously noted, the “measured mile” is a recognized methodology for calculating impact costs.  Using the unimpacted period as a baseline, the contractor calculates an “as planned” rate of productivity and compares it to actual productivity after the delay or disruption.
   In addition to productivity before and after the delaying event, the analysis focuses on such factors as the contractor’s historical and current productivity, comparisons to similar work, relevant industry standards and testimony by individuals familiar with the type of work and labor required.  

It is important to note that courts require contractors to demonstrate that they have attempted to mitigate the impact of delay-related inefficiencies by taking steps to reduce the overall effect of the inefficiencies.
  Reasonableness of such mitigation efforts will depend upon the alleged inefficiencies and actions taken by the contractor to address them.
 

  Under the “jury verdict” method, as briefly discussed above, a judge or jury weighs evidence and renders a decision on impact costs, usually in the form of a lump sum amount.  This method has been applied where there is evidence that a contractor has incurred additional costs, but a more reliable method of approximating damages is unavailable.
   

In view of the difficulty in proving impact costs, contractors often reserve their rights to recover time and/or cost impacts until project completion rather than resolve them as they occur.  Accordingly, owners are less willing to agree to time extension changes or cost adjustments absent an explicit release and waiver of further time and impact costs.  

Impact costs are often incurred as a result of the cumulative effect of multiple delays or other changed circumstances.  While owners may attempt to include release language limiting contractor rights to future claims, contractors can expressly reserve the right to recover impact costs associated with disruptions in a subsequent claim once all costs have been accumulated.
  


Depending on the jurisdiction, if a contractor executes a formal change order that does not include impact costs, a court may find that the contractor’s failure to address impact costs operates as a waiver.
  However, some courts and boards recognize that the cumulative effect of multiple changes may not be recognized until the end of a project, and thus contractors should not be expected to protect their rights expressly or waive “all” claims related to project changes.

V.
Liquidated Damages

While the focus of this paper has been on damages incurred by contractors as a result of delays caused by circumstances beyond a contractor’s control, owners may also recover delay damages if a project is not finished by the scheduled completion date.  Because the damages that an owner may suffer for delay are often uncertain at the time of contracting, parties frequently include a liquidated damages provision in construction contracts.  Liquidated damages provisions are intended to serve as a reasonable approximation of the harm to the owner if the contractor delays project completion.  They usually set an amount due to the owner from the contractor for each day the project is not completed after the contract or change order completion date or contractually-specified completion milestones. 

A. 
What’s “Not Hot”—Liquidated Damages Clauses in Construction Contracts.

Liquidated damages provisions are typically included in construction contracts.  The United States Supreme Court has long recognized that:

In construction contracts a provision giving liquidated damages for each day’s delay is an appropriate means of inducing due performance, or of giving compensation, in case of failure to perform, and courts give it effect in accordance with its terms.

Liquidated damage clauses are required in U.S. Department of Defense construction contracts, except in cost plus fixed fee contracts or those in which the contractor is unable to control the pace of work.
 

B.
What’s “Hot”—Challenges to Liquidated Damages Provisions.

(1)
Enforceability 

Liquidated damage provisions are typically enforced unless they are found to constitute a penalty.
   Such provisions are presumed valid except in certain consumer cases.
  Courts have taken one of two approaches for determining whether a liquidated damages provision constitutes an unenforceable penalty.
  

Under the “prospective” or “first look” approach, a court or board will consider the circumstances of the parties as of the time of their agreement.
  This approach is typically applied in federal contracting and is based on the Restatement (First) of Contracts, which sets out in pertinent part:

(1) An agreement, made in advance of breach, fixing the damages therefor, is not enforceable as a contract and does not affect the damages recoverable for the breach, unless

(a) the amount so fixed is a reasonable forecast of just compensation for the harm that is caused by the breach, and 

(b) the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.


As the Court of Appeals of South Carolina explained in 2011:
South Carolina law allows parties to prospectively set an amount of damages for breach through the inclusion of a liquidated damages provision…”Implicit in the meaning of 'liquidated damages' is the idea of compensation; in that of 'penalty,' the idea of punishment.  Thus, where the sum stipulated is reasonably intended by the parties as the predetermined measure of compensation for actual damages that might be sustained by reason of nonperformance, the stipulation is for liquidated damages; and where the stipulation is not based upon actual damages in the contemplation of the parties, but is intended to provide punishment for breach of the contract, the sum stipulated is a penalty.”


Support for the prospective approach is ordinarily couched in terms of freedom of contract.  For example, in adopting the prospective approach the Supreme Court of Tennessee reasoned that: 

[T]he prospective approach is the better rule based upon the consideration it affords to the intentions of the parties and to the freedom to contract.  When parties agree to a liquidated damages provision, it is generally presumed that they considered the certainty of liquidated damages to be preferable to the risk of proving actual damages in the event of a breach.

Similarly, the Supreme Court of Montana has ruled that: 

[W]hen the actual damages are difficult to prove, requiring proof of actual damages to demonstrate reasonableness puts the nonbreaching party in an unfair and untenable position.
  

Other jurisdictions that have applied a prospective approach include Arizona,
 Massachusetts,
 Mississippi,
 North Dakota,
 South Dakota,
 and the District of Columbia.
 

A second recognized method of determining the enforceability of a liquidated damages provision is the “retrospective” or “second look” approach.  Under that approach, courts consider the parties’ circumstances both at the time of contract formation and at the time of breach, including whether the owner actually incurred damages.
  The retrospective approach is modeled on the Restatement (Second) of Contracts, which provided that liquidated damages must be “reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.”
  


In recognizing the retrospective approach, the Supreme Court of Wisconsin reasoned that:

[T]he facts available at trial significantly affect the courts’ determination of the reasonableness of the stipulated damages clause.  If the damages provided for in the contract are grossly disproportionate to the actual harm sustained, the courts usually conclude that the parties’ original expectations were unreasonable.


The Supreme Court of New Jersey also recognized the retrospective approach and noted that the modern trend of considering the enforceability of a liquidated damages clause at either the time of contract formation or breach “encourages more frequent enforcement of stipulated damages clauses.”
 


Other jurisdictions that have applied the retrospective approach include Iowa,
 Kentucky,
 Missouri,
 Texas,
 and Virginia.
 

(2)
Waiver of the Right to Challenge Enforceability 


At least one court has held that a party to a contract may waive its right to challenge a liquidated damages clause on the grounds that it constitutes an unenforceable penalty.  In a Virginia case, the parties agreed to a liquidated damages provision that stated:

The Parties agree that Virginia Power will be substantially damaged in amounts that will be difficult or impossible to determine if…the Facility exceeds the allowance for Forced Outage Days…Therefore, … the Parties have agreed on sums which the Parties agree are reasonable as liquidated damages for such occurrences.  It is further understood and agreed that the payment of the liquidated damages is in lieu of actual damages for such occurrences.  [Gordonsville] hereby waives any defense as to the validity of any liquidated damages stated in this Agreement as they may appear on the grounds that such liquidated damages are void as penalties or are not reasonably related to actual damages.

When a dispute arose between the parties, the contractor challenged the waiver provision on the ground that it violated public policy.  The Virginia Supreme Court disagreed and ruled that it had long held that a party could enter into an agreement whereby it waived a significant right.  Because the contractor did not allege duress, fraud or mistake in the formation of the contract, the court concluded that the contractual waiver was enforceable.


It is not unusual for a contractor and an owner to disagree as to whether liquidated damages are the exclusive measure of damages in the event of a delay.  An examination of the entire contract is necessary in order to answer this question.
  The Federal Court in the Eastern District of Virginia found in favor of one plaintiff when it held that the liquidated damages clause was enforceable, along with provisions for the recovery of other damages to which plaintiff might be entitled under other provisions of an applicable contract.
  


Courts have also found that a party is entitled to recoup prejudgment interest on an award of liquated damages.

VI.  
Lost Profits

A claim for lost profits arising from a delay may either be direct damages arising from the breach of contract or consequential damages arising from the natural and probable consequences of the breach.
  Three main elements define a lost profit claim:  1) foreseeability, 2) causation, and 3) reasonably certain proof.
  A claimant has control over the extent and detail of its proof, but many times these claims seem to rise and fall on the court’s determination of whether the claim is too remote or speculative.

On construction projects, there may be multiple factors that exist leading to a contractor’s lost profit, such as performance inefficiencies or errors in the project take-off.
  Yet, to recover lost profit damages, a contractor must prove its loss was proximately caused by the defendant’s wrong.

Determining proximate cause is determining “whether the defendant's conduct is a substantial factor in bringing about the plaintiff's injuries.”
  Even when more than one factor causes the loss, causation can be proven.  However, the claimant must establish that the delay is the “but-for cause” for the lost profit damages.
  The trier of fact can apportion the causation among the various factors.
  In fact, “the more difficult the apportionment is, the more relaxed the standards of proof will be, and in some cases which the courts found incapable of any definite and satisfactory proof, the jury was allowed to estimate.”

While absolute certainty in proof is not the law, lost profit damages must be reasonably certain in order to be awarded.  By its very nature, lost future profits can be uncertain.  A contractor’s error in its take-off can require more costs to complete the project and substantially reduce its profit.
  Likewise, when the contractor seeks lost profit for future jobs that it could not secure due to the delay on the present project, the uncertainly lies in unrelated third parties and whether they would have awarded projects to this contractor.  “[T]he law also compels the plaintiff to present ‘the best evidence . . . [of damages] of which the nature of the case is capable.’”
  

A. What’s “Not Hot”—Requiring Lost Profit Damages To Be Subjectively Foreseeable.

Regardless of the industry, if the claim for lost profits is not reasonably foreseeable, the courts will not award these damages.
  If the burden of foreseeability is met, the amount of damages can be approximated as long as they are not speculative.
  Most courts have held that the standard from which foreseeability is determined is an objective standard.
  The Colorado Supreme Court overturned its court of appeals after it had denied lost profit damages to a contractor because the owner did not have actual knowledge that these damages would be incurred.
  In relying on a subjective standard for foreseeability, the Colorado Court of Appeals had followed a 2004 California Supreme Court decision
 that invoked a subjective standard for foreseeability on the issue of lost profits from collateral transactions.

In the California Supreme Court case, the court asked whether the owner had actual notice that when it breached the contract the result of the breach could be a reduction in bonding capacity leading to lost profits to the contractor.
   The California Supreme Court discussed the typical contracts in which special damages for lost profits are foreseeable.  In certain contracts, such as crops and goods that will be resold, the court affirmed that it is foreseeable that the breach of contract will lead to lost profit damages from collateral transactions.
  These are situations in which “[t]he likelihood of lost profits from related or derivative transactions is so obvious . . . that the breaching party must be deemed to have contemplated them at the inception of the contract.”
  The California court refused to award lost profit damages because the loss – future contracts lost due to lack of bonding capacity – was not expected by the owner.

Many courts make the foreseeability determination by considering only the contract language.
  In Telemark Construction v. Greenberg, a New York appellate case, the court refused to grant lost profits because the parties’ contract explicitly stated that upon termination reasonable profit “to the extent of the work completed” could be recovered.
  Therefore, the parties did not contemplate in their written agreement that one would recover profits that the contractor expected to receive if the work was complete, nor did the parties contemplate profits that may have been lost on future projects.

Whether lost profit damages are reasonably foreseeable is a question that must be analyzed from an objective point of view.  Professor Corbin noted the distinction as:

The existing rule requires only reason to foresee, not actual foresight. It does not require that the defendant should have had the resulting injury actually in contemplation or should have promised either impliedly or expressly to pay therefor in case of breach. It is erroneous, therefore, to refuse damages for an injury merely because its possibility was not in fact in the contemplation of the parties at the time they made the contract.

As in tort cases, the courts must be careful not to apply a subjective standard to the foreseeability element of lost profits.

B. What’s “Hot”—Lost Profits Resulting from the Loss or Reduction of Bonding Capacity

One facet of lost profit damages is a claim that the contractor lost future profits on future projects as a result of an impairment to its bonding capacity that arose from its wrongful termination.  The longer a contractor is delayed, the more its bonding company starts tightening the reins.  Having a project on the “books” for too long can hinder the capacity at which a contractor can bond other projects.  As such, recovery for that impaired or lost ability to obtain a payment or performance bond for new projects can become an important aspect of a contractor’s lost profit claim.  

The way to prove such a loss is directly correlated to the method of proving lost profits.  As such, courts are split on the ability of a contractor to recover for its lost bonding capacity.  Due to the Miller Act
 and state versions of the Miller Act, damages arising from a contractor’s inability to obtain bonding capacity for a project manifests themselves primarily in public projects.  A Colorado Supreme Court case decided about three years ago provides a guideline for success in recovery of this facet of lost profit damages.  

The Colorado Supreme Court analyzed the issue of the speculative nature of such damages and the standard of foreseeability.
  The Court focused first on the importance of bonding capacity, noting that “[b]onding capacity provides the best measure of a contractor’s responsibility.”
  Although local governments consider numerous factors in awarding projects to contractors, bonding capacity is extremely important.
  The bonding companies utilize a rigorous process to determine the extent of bonding capacity for any given contractor.
  In fact, at trial, the contractor presented a representative of the bond company as a witness.
  The Court concluded that “a reduction in bonding capacity indicates a reduction in responsibility,” thereby hampering the contractor’s ability to obtain public projects.
  Without the ability to bond, a contractor cannot be awarded a public job.
  

As such, the Court overturned the Colorado Court of Appeals’ determination that damages from impaired bonding capacity were not reasonably foreseeable because the owner did not have actual knowledge that these damages would be incurred.
  Declining to follow the California Supreme Court decision,
 Colorado relied on an objective standard for foreseeability.

In contrast, the California Supreme Court had relied on a subjective standard—whether the owner actually had notice that when it breached the contract the result could be a reduction in bonding capacity leading to lost profits to the contractor.
  Important to note, the evidence before the California trial court ambivalently established that a breach of this contract by the owner may or may not have caused the surety to reduce the contractor’s bonding capacity.
  The California Supreme Court reasoned that lost profit as a result of lost bonding capacity—and hence loss of future projects—cannot be considered general damages because the loss is not related to the contract between the parties but is dependent on future, unrelated contracts.
  However, even as special damages, the court held that awarding damages for the loss of bonding capacity on future jobs was too remote and speculative.

Although it awarded such damages, even the Colorado Supreme Court refused to enact a steadfast rule that when the parties are familiar with the bonding process for public projects, it is per se foreseeable that bonding capacity will be impacted by a dispute.
  The claimant must prove the foreseeability element.  The Federal District Court for Minnesota followed Colorado’s objective standard for foreseeability, finding that whether the owner, in fact, foresaw the loss of bonding capacity was irrelevant.
  The Minnesota District Court cited an older Montana Supreme Court case in which the court held that a legal entanglement arising out of delay of a construction project and the owner’s breach would lead to the risk of lost bonding capacity.  Therefore, the court held that such a claim was “clearly” foreseeable.

As with any other claim for lost profits, a claim for lost bonding capacity will not be granted if it is too remote or speculative.  The Federal Circuit Court of Appeals has held that damages from future contracts that were not awarded due to impaired bonding capacity were too remote.
  Such damages were denied.

VII.
Extended Field Overhead


Courts have held that it is proper to award a contractor damages for increased overhead that the contractor incurs due to delay through no fault of its own.
  A contractor’s delay damages often include expenses for jobsite-related costs directly correlated to the delay.  These types of expenses are referred to as extended field overhead or extended general conditions. Extended field overhead includes expenses for office trailers, project office equipment, additional supervision expenses, equipment rental, and safety equipment, just to name a few.  Claims for extended field overhead are typically only one portion of a contractor’s overall claim for delay damages, and a contractor must show that it is entitled to delay damages before they may be included.

Field office overhead is distinguished from home office overhead discussed under Section III.  Field office overhead represents those costs incurred because a contractor is working on the jobsite.  In the bidding process, contractors plan for certain staples at the project that will not be incorporated into the project:  trailer, phones, faxes, restroom facilities, etc.  The bid may also include some percentage of the contractor’s general costs for operating its home office, permanent staff, utilities, and phones.
A. What’s “Not Hot”—Proving Extended Project Overhead by the Total Cost Method

Extended field overhead covers various costs that a contractor may experience as a result of delay.  If the delay is not the fault of the contractor, the contractor should generally be able to recover its costs for extended field overhead damages.  Courts generally prefer the total cost method of proving extended field overhead damages.  By maintaining accurate and detailed records of expenses on the job, a contractor can avoid the difficulties in utilizing the total cost method of calculation as described above, and thereby improve the contractor’s chances of recovering such delay damages.

B. What’s “Hot”—Proof of Actual Costs to Prove Extended Field Overhead


 When a project is delayed, the contractor must pay to keep the temporary office requirements in place longer than originally planned.  Therefore, the delay impacts the contractor with additional costs connected with being present longer than anticipated.  In such a delay claim, the contractor bears the burden of proving both the amount of additional costs and their connection to the delays on the project.

The components of field office overhead, or general conditions, vary depending on the nature of the project.  A large project will have multiple office trailers, project staff, fax machines, telephones, office furniture, and other project administrative requirements.  A smaller project may be limited to a project foreman, restroom facilities, and equipment.   


Project personnel is another important component to field overhead – and a potential category of damage for delays.  However, such costs must be shown to be related to the particular project and have resulted from the delay.  If a project supervisor or foreman performs duties for other projects, his/her wages and insurance burden will need to be allocated according to the extent that each worked on the delayed project at issue.

Additionally, courts will not allow a contractor to recover for costs associated with extended supervision and labor unless the costs can be shown to have been necessitated by the delay.  For example, the plaintiff-contractor in a Court of Claims case calculated its damages using certified payroll records.
  The Court of Claims believed that the amount of hours attributed to the delay was incorrect because the contractor’s expert simply combined all of the hours worked by the supervisor during the delay period being claimed. 
   The court found that the plaintiff contractor failed to sufficiently prove 64 of the hours for which it sought recovery.  However, the court accepted the methodology and, instead of denying plaintiff’s claim in total, awarded the contractor the costs incurred because the project supervisor was on-site longer than planned, albeit in a lower amount than the contractor requested.
  


In addition to the personnel required on-site, a project may require the use of a contractor’s equipment during the project.  Equipment costs can make up a substantial portion of a contractor’s extended field overhead claim.  There are typically two types of equipment, contractor-owned equipment and rental equipment.  Actual costs paid for use of rental equipment are typically easier to recover because the contractor can use the paid invoices as proof.  Associated costs that may be recoverable include fuel, filters, oil, and on-site maintenance needed when the equipment is used on a particular project.  These types of expenses are commonly referred to as “dry rates,” if they are not part of the rental agreement signed by the contractor.
  In order for a contractor to recover any costs for rental equipment, the prices paid for the rental equipment must be reasonable within the industry.
  Equipment is also sometimes rented from related companies or internal equipment pools.  If this occurs, owners will typically look very closely at the numbers to ensure that the rates are commensurate with rental rate in the industry.


Proving damages for contractor-owned equipment can be more daunting.  The calculation must differentiate the use on the particular project from use on unrelated projects.  A portion of these expenses can be quantified based on the dates and the time period that the equipment was used on-site.  These costs include fuel, maintenance, oil, and insurance.  The more amorphous costs are depreciation and cost of facilities capital.
   Cost of facilities capital takes into consideration the fact that a contractor may have a large amount of capital tied up in purchasing a particular piece of equipment, while depreciation is a charge which aims to allocate the cost of the equipment minus its residual value over the life of the equipment.


Instead of relying on a rental fee as a basis for equipment costs, contractors must be able to determine their own equipment costs.  This can give them leeway to build in hidden profits.  As a result, such costs generally are scrutinized by courts. The inherent difficulties in calculating depreciation in equipment have led to the development of manuals for contractors to use in estimating depreciation costs.
  There are also many different manuals available that contractors use as guides for establishing rates for contractor owned equipment when the contractor does not have accurate documentation.
  For example, The Association of Leaders in Equipment Distribution (“AED”) publishes a guide for the construction equipment rental industry, including rental rates.  The contract may include a standard for calculating rental rates for contractor-owned equipment, such as eighty-five percent (85%) of the then-current AED rates.  Contractors must also take into consideration the fact that many of the manuals available do not include certain costs that are job specific.  For instance, The Associated General Contractors of America Contractors’ Equipment Cost Guide does not include allowances for profit, overhead, costs of equipment operation, or severe job conditions, just to name a few.


Other, less prominent costs for extended field office overhead include things like office supplies, janitorial expenses, communication equipment, office furniture, and office utility bills.
  These types of expenses should be easier to calculate since they will likely have an invoice or receipt.  The contractor can then use the documented expenses to calculate a daily rate for its extended field office overhead claim.

There are two principal methods of proving extended field overhead damages.  The preferred method involves using the actual costs incurred in the delay.
  Establishing actual costs incurred due to delay is the best evidence of such damages.
  In order to prove actual costs, the contractor must introduce into evidence specific documentation of the costs caused by the delay.
  This may be problematic for those that do not maintain accurate records or utilize sophisticated accounting methods.  
CONCLUSION

With the passage of time and new perceptions as to when and whether delay damages should be awarded, it has become even more difficult to recover delay damages.  Courts have placed an even greater burden on attorneys and their clients to prove such delay damages in a precise manner rather than based on mere assumption or speculation.  In order to successfully prove such damages, a contractor must demonstrate, inter alia, that there has been a change warranting such damages and a reasonable method for estimating those damages to exist.  In addition, it has become much more difficult for contractors to recover unabsorbed home office overhead outside of the Federal Court system.  Liquidated damages, on the other hand, continues to be generally accepted and awarded by the courts unless the contractor is able to demonstrate that such damages actually constitute a penalty.  However, owners should not automatically assume that because there is a liquidated damage provision in a contract that they will be able to recover such liquidated amount.

The sum and substance of the current legal view of delay damages is that recovery will require a significant effort on the part of the attorneys in order to be able to successfully prove such damages.  One should never assume that because a delay has occurred, damages can be proven which emanate from that delay.
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