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WHEN DAMAGES AREN’T ENOUGH
By: William G. Geisen, Denise Morris Hammond, and Michael S. McNamara 

I.
Introduction 

Most construction disputes are about money.  As a result, most construction lawyers are very familiar with litigating monetary disputes.  But sometimes monetary damages are simply insufficient to adequately remedy construction claims.  Construction lawyers are generally less familiar with efforts to achieve non-monetary relief.  Accordingly, this paper is intended to give practitioners a practical guide so they can find creative options and solutions when these cases come up.  Where applicable, we provide examples of what relief courts have actually granted, compared with requested relief.  Our appendix contains useful forms for seeking non-monetary relief.

II.
Requests for Non-Monetary Relief 

A.
Injunctions
Injunctions are only available when money damages are inadequate.  “[T]he basis of injunctive relief in the federal courts has always been irreparable harm and inadequacy of legal remedies.”

A plaintiff seeking an injunction must prove that “it has been irreparably injured,” that “monetary damages . . . are inadequate to compensate for that injury,” that the “balance of hardships” weighs in its favor, and that “the public interest would not be disserved” by its requested relief.

1.
Irreparable Harm
In Anacomp, for example, the court unequivocally found that the defendant had “willfully and maliciously used or disclosed, and will continue to use or disclose, Anacomp’s trade secret information,” and that the defendant’s past use and continued unlawful use of plaintiff’s trade secrets constituted irreparable harm.
  Likewise, in Computer Associates International, Inc. v. Bryan, the court found that the plaintiff showed “clear and convincing” proof that defendant had misappropriated the plaintiff’s trade secret.
  The “clear and convincing” standard is obviously high, and meeting it for trade secrets on a construction case could certainly be difficult.
Sometimes parties try to inject a stipulation that breach of a contract will cause irreparable harm in anticipation of seeking an injunction, but this type of contract clause cannot trump caselaw.  A party still must satisfy each element of the four-part test for injunctive relief.
  It is well established that “the parties to a contract cannot, by including certain language in that contract, create a right to injunctive relief where it would otherwise be inappropriate.”

Loss of business or good will can constitute irreparable injury in some circumstances -- but only when that loss threatens to destroy the business itself.
  The court granted injunctive relief to the plaintiff doctor against a hospital after the hospital terminated the plaintiff’s privileges to practice medicine at the hospital in violation of the hospital’s bylaws.  The revocation of the plaintiff’s privileges -- because the plaintiff’s work at the hospital was her sole source of work -- resulted in the plaintiff’s “complete loss of a professional practice” and warranted injunctive relief to maintain the “status quo.”
  
A party’s significant delay in seeking injunctive relief generally weighs against a finding that the alleged harm is irreparable.

A party seeking injunctive relief must prove that the harm it faces is “‘neither remote nor speculative, but actual and imminent.’”
  Moreover, the plaintiff “must show that the alleged harm will directly result from the action which [the plaintiff] seeks to enjoin.”
  

2.
When money is not enough; Inadequacy of Monetary Damages.
Lost profits, by definition, are not and cannot be an “irreparable injury.”
  Breaches of contracts “often result in the loss of future business and cause harm to goodwill [and] [i]f injunctions were appropriate in all such cases, injunctive relief would cease to be an ‘extraordinary’ remedy, and would be available in virtually every case involving a breach of an agreement that affects future business.”

3.
Balance of Hardships Must Weigh in Favor of Injunction.
The plaintiff seeking an injunction also must prove that its harm if the Court does not grant the injunction will outweigh the harm to the defendant if the injunction is issued.
  This is known as the balance of the hardships.  One might wonder whether the “balance of hardships” is a fair fight.  After all, the plaintiff has to show that its harm is irreparable, so the question becomes whether the party opposing the injunction can point to some equivalent harm.

4.
An Injunction must serve the public interest. 
The last factor considered in a permanent injunction case is whether the requested relief will further the public interest.
  Public interest is not served by shutting down economic activity.

It is “well-settled law that ‘injunctions will not be issued merely to allay the fears and apprehensions or to soothe the anxieties of the parties.  Nor will an injunction be issued ‘to restrain one from doing what he is not attempting and does not intend to do.”’
  

Lost sales generally do not qualify as “irreparable” harm sufficient to obtain an injunction.

Courts will not issue injunction if to do so would disserve the public interest.
 

There is generally an interest in enforcing contracts, but identifying that interest does not end the analysis.  Using the drastic means of an injunction to uphold the interest in enforcing contractual terms must be weighed against the harm to the public that would result if the injunction were issued.  As the court in Continental Group, Inc. v. Amoco Chemicals Corp. explained, in a breach of contract action the public’s interest must be reviewed even where a breach has been found, otherwise the traditional preliminary injunction factors would be collapsed to a single element:  “[i]f the interest in the enforcement of contractual obligations were the equivalent of the public interest factor in deciding whether or not to grant a preliminary injunction, it would be no more than a makeweight for the court's consideration of the moving party’s probability of eventual success on the merits.”

B.
Declaratory Judgment Actions

1.
Declaratory Judgments Generally

Declaratory Judgment is a cause of action that is sometimes available in construction disputes.  Although the authors have not compiled statistics, experience counsels that the most frequent circumstance on a construction project which gives rise to a declaratory judgment action is an insurance coverage dispute on a Commercial General Liability policy.  
2.
Declaratory Judgments in Federal Court.

Congress passed the Declaratory Judgment Act in 1948 and it is found at 28 U.S.C. §2201, et seq.  The Act allows a federal court to “declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought.”
  The Act further provides that “Any such declaration shall have the force and effect of a final judgment or decrees and shall be reviewable as such.”  Id.

The first requirement for a declaratory judgment action is Constitutional: Article III, § 2 of the Constitution limits federal court jurisdiction to cases and controversies.  Congress recognized this limitation in the Declaratory Judgment Act by authorizing declaratory relief only in “a case of actual controversy.”
  In addition to a case or controversy, there must be a statutory basis for federal jurisdiction.  Id.

Even if those elements are present, a federal court’s decision whether to grant declaratory relief is a matter within its discretion.  

3.
Declaratory Judgments in State Courts.

The National Conference of Commissioners on Uniform State Laws and the American Bar Association approve the Uniform Declaratory Judgments Act in 1922 and versions of that Act have since been established by statute in 42 states plus the Virgin Islands.
  Section 1 of the Uniform Act provides:

Courts of record within their respective jurisdictions shall have power to declare rights, status, and other legal relations whether or not further relief is or could be claimed.  No action or proceeding shall be open to objection on the ground that a declaratory judgment or decree is prayed for.  The declaration may be either affirmative or negative in form and effect; and such declarations shall have the force and effect of a final judgment or decree.

Uniform Declaratory Judgments Act, §1.

Courts have allowed declaratory judgments to be used in limited circumstances on construction cases.  For example, the Georgia Court of Appeals allowed a general contractor to bring a declaratory judgment action in Sierra Craft, Inc. v. T.D. Farrell Const., Inc., 638 S.E.2d 815 (Ga.App. 2006) (Allowing declaratory judgment to clarify extent of a material supplier’s lien claim and the availability of a bond as substitute collateral.)
Maryland is a good example.  Under Maryland law, a court can grant declaratory judgment if doing so will terminate the controversy giving rise to the proceeding, and if one of the following circumstances exists: (1) an actual controversy exists between the parties; (2) antagonistic claims exist between parties which indicate imminent and inevitable litigation; or (3) a party asserts a legal relation, status, right, or privilege which is challenged or denied by the adverse party, who also has a concrete interest in it.

Under Maryland law, where a controversy is not appropriate for resolution by declaratory judgment, the court is neither compelled nor expected to enter such a judgment.

Standing alone, the fact that liability may be contingent does not defeat jurisdiction of a declaratory judgment action or otherwise limit a court’s ability to rule on coverage issues or derivative rights.
  Florida courts interpret Florida’s declaratory judgment statutes in much the same way, recognizing the value of determining coverage issues, even an insurer’s duty to indemnify, before resolution of an underlying claim is final.
  

A court can render a coverage determination in a declaratory judgment action even when the underlying liability action has not yet proceeded to judgment.

C.
Specific Performance

“The decision whether to grant specific performance of a contract is a matter submitted to the sound discretion of the trial court.”
  Specific performance is also an equitable remedy—like an injunction; accordingly, courts decide whether or not to order specific performance based upon equitable principles and the facts of the particular case before the court.
  Specific performance is available to compel parties to perform contractual obligations.
  A party “may not take advantage of its own breach of contract by leaving Plaintiff with no remedy at law or equity.”
  
III.
What Works and What Doesn’t 


This portion of the paper will present some observations of the authors’ experience about what works and doesn’t work when seeking non-economic damages.  Some of the following cases demonstrate the importance of arbitration in receiving non-economic or equitable relief in construction disputes.  Rule R-45(a) of the American Arbitration Association’s Construction Industry Arbitration Rules allows the arbitrator to grant “any remedy or relief that the arbitrator deems just and equitable and within the scope of the agreement of the parties, including, but not limited to, equitable relief and specific performance of a contract.”  Some of the following cases have upheld an Arbitrator’s award which granted equitable relief or specific performance.  Perhaps some of these cases provide a hint into the merits seeking non-economic relief in arbitration, rather than in court.

Although previously the majority of cases awarded monetary damages in construction disputes, courts are willing to award non-economic relief where appropriate, especially if the remedy is agreed upon by both of the parties.  Below is variety of instances that illustrates how and when non-economic damages can be awarded.  

First, in Grayson-Robinson Stores, Inc. v. Iris Construction Corp., 8 N.Y.2d 133, 168 N.E.2d 377 (N.Y. 1960), the court upheld an arbitration award which directed specific performance of a construction contract.
  The owner contracted to erect a building to be rented by appellee for use as a department store.  The contract included a provision for arbitration of all disputes and incorporated the rules of the American Arbitration Association which empowered the arbitrator to grant any just or equitable remedy or relief including specific performance.
  After excavation commenced, the owner notified appellee that, because of difficulties in obtaining money for the construction, it could not go further unless appellee agreed to increase the agreed rent.
  Appellee refused and the building was never completed.
  The arbitrators found that there was nothing in the agreement relieving the owner of its obligation to construct, even if it found such borrowing to be difficult or impossible.
  The owner appealed the arbitrators’ decision arguing that “[s]pecific performance of a contract to construct a building . . . is never ordered by courts of equity because of the necessity of continuous judicial supervision and control of performance.”
  The court disagreed and claimed that there was “no hard and fast rule” against using specific performance as a remedy in construction disputes.
  The court, in upholding the award, determined that: 

It would be quite remarkable if, after these parties had agreed that arbitrators might award specific performance and after the arbitrators had so ordered, the courts would . . . frustrate the whole arbitration process by refusing to confirm the award.  The only ground suggested for such a refusal is that confirmation would involve the court in supervision of a complex and extended construction contract.  We hold that this apprehension or speculation is no deterrent to confirmation by the courts.

An order of specific performance for the construction of a custom home was also upheld in Shirer v. Treadaway Homes, Inc., 291 So.2d 562 (La.App. 1981).
  The trial court ordered the contractor to complete the contract “in accordance with the plans and specifications as revised June 1978 including changes . . . and extras set out in [a] letter.”
  The order further required the homeowners to give their selections as to paint, carpeting, appliances, and the like to the contractor within twenty days of the signing of that order.
  The contractor appealed claiming that the contract lacked a “certain object” because the plans and specifications were never agreed on between the parties because of the multiple changes that were made.
  The appellate court disagreed and found that although numerous changes were made on the original plans, these changes were not substantial ones.
  The court determined that “it was customary for these types of changes to occur during the course of construction of a custom house; and that they would not have prevented the construction of the home in any way.”
  Thus, the court determined that the record lacked evidence that either of the parties made an error as to the substance of the contract,
 and held that specific performance was proper.

A unique award of equitable relief was crafted in David Co. v. Jim W. Miller Construction, Inc., 444 N.W.2d 836 (Minn. 1989).  Here, the court upheld an arbitration award that ordered the contractor to purchase the real property on which it had constructed the deficient buildings.
  The contractor contracted with David Company to construct townhouses in two phases.
  Similar to Grayson-Robinson, the contract here included an arbitration clause which incorporated the rules of the American Arbitration Association.
  Further, no provision in the contract limited the arbitrators to a specific award which resulted in “wide and virtually unlimited latitude to fashion a remedy.”
  Shortly after the completion of the first phase, disputes arose concerning defective workmanship, which David Company attributed to the contractor.
  Although the David Company requested monetary damages in its arbitration demand, the arbitrators, instead, ordered the contractor to purchase the real property on which the subject buildings had been erected.
  The contractor appealed arguing that the arbitrators exceeded their powers by formulating this innovative remedy.
  The court determined that:

Our cases as well as those from other jurisdictions . . . reveal the emergence of a general trend of courts, in the absence of limiting language in the contract itself, to accord judicial deference and afford flexibility to arbitrators to fashion awards comporting with the circumstances out of which the disputes arose.

Thus, the court declined to “judicially restrict the powers of the arbitrators which the parties themselves [had] so broadly granted to them.”  The court further determined that the arbitrators’ novel remedy was proper in light of the extent and magnitude of the serious construction defects, the contractor’s repeated noncompliance with its contract obligations, and the numerous building code violations.
  The court found that David Company received a building of slight value saddled with “exposure to potential future liabilities.”
  Accordingly, the court upheld the arbitrators’ award which resulted in the contractor being forced to buy the project and the property on which it was located.

In Franklin Point, Inc. v. Harris Trust & Savings Bank, 277 Ill.App.3d 491, 660 N.E.2d 204 (Ill.App.1995), the court reversed the trial court’s dismissal of the developer’s claim for specific performance.
  A developer and bank entered into a contract pursuant to which the bank would build and occupy an office building at a multi-use commercial real estate development.
  The bank failed to begin construction of the high-rise office building by July 30, 1993 as required by the contract, and the developer sued for specific performance and damages.
  The trial court dismissed the claim for specific performance on the basis that it is “well-settled that specific performance of construction contracts is forbidden as a matter of law;”
 however the appellate court disagreed stating that “specific performance . . . should not be denied simply because it involves the construction of a building.”
  The court remanded the issue to the trial court stating that: 

If the trial court will not be required to become embroiled in continuing disputes and decisions regarding the building’s construction, specific performance may be an appropriate remedy.
 

Distinguishing itself from Grayson-Robinson and David Co., the Franklin Point court noted that parties cannot require a court to recognize the remedy of specific performance merely by stating it in a contract.
  The court determined that, notwithstanding the fact that the parties agreed to it, it is the court’s duty to determine “whether the contract can be specifically performed without inordinate monitoring or supervision of performance by the court.”

Another innovative award of equitable relief can be found in Metropolitan Sports Facilities Commission v. Minnesota Twins Partnership, 638 N.W.2d 214 (Minn. 2002).  The court upheld an order for temporary injunction and specific performance that forced the Twins to play their home games at the Metrodome where the parties’ agreement expressly provided for “injunctive relief and orders for specific performance” in the event of a breach.
  The Commission was created to construct and operate the Metrodome in Minneapolis.
  The most recent use agreement between the Commission and the Twins provided the Twins an option of exercising three one-year extensions to play their home games at the Metrodome.
  The Twins exercised this option for the 2002 season.
  The Commission became concerned that the Twins would not follow through with its obligation to play the 2002 season at the Metrodome and, therefore, brought a declaratory judgment action seeking injunctive relief and specific performance of the use agreement.

After analyzing the contract, the court first concluded that the nature of the parties’ relationship supported equitable relief.
  The Twins did not pay rent for use of the stadium during home games or for their year-round use of locker and office space;
 thus, rent was not the benefit the Commission received from the bargain.
  The court determined that the agreement between the parties was based on the Twins’ promise to play their 2002 season at the Metrodome.
  In fact, the court noted that the stated purpose for constructing the Metrodome was to attract major league teams to play at the stadium.
  The Twins argued that money damages could adequately compensate the Commission; however the court rejected that argument, stating that:

The availability of money damages to compensate for some of the harm suffered . . . does not necessarily preclude an injunction; instead, the issuance of injunctive relief depends on whether there are additional injuries for which money cannot compensate the nonbreaching party.

As such, the court noted that specific performance could be available in cases where potential damages are difficult to determine, and determined that monetary relief would not adequately compensate the Commission.
  Thus, specific performance requiring the Twins to play its home games at the Metrodome was appropriate.

In Kelly Sutherlin McLeod Architecture, Inc. v. Schneickert, 194 Cal.App.4th 519 (Cal.App. 2011), the owner appealed claiming that the arbitrator exceeded his powers by requiring the owner to publish a retraction of his defamatory statements.
  The owner entered into an architectural services contract with the architect, in which the architect would renovate and restore the owner’s historic residence.
  After disputes arose, the parties entered into arbitration.  The arbitrator granted the architect’s request that the owner retract his “defamatory statements against [the architect] and its principal to the effect that neither [the architect] nor its principal engaged in any misconduct, nor were negligent in performing any duties” by sending out a letter.
  The lower court vacated the arbitration award pertaining to the retraction letter stating that the First Amendment protects against compelled speech.
  The appellate court disagreed.  First, the court noted that the parties agreed that the arbitrator may “grant any remedy or relief that the arbitrator deems just and equitable,” which, as the court determined, included a published retraction of defamatory statements.
  Moreover, the court stated that an arbitration award cannot be vacated simply because a court would not have the power to award such remedy.
  Second, the court found that the retraction letter did not violate the owner’s right of free speech, and therefore, determined there was nothing improper with the arbitrator issuing a “tailored correction order after determining that a party made false statements with malicious disregard for the truth.”
  Accordingly, the court confirmed the award regarding the retraction letter, with the exception of language concerning the owner’s apology.

In Summit Construction Co., Inc. v. L.L.F.J.A.O., LLC, a general contractor’s request for declaratory judgment was denied because its contract with the owner vested broad authority to the arbitrator to decide what and what is not arbitrable.
  After the project was complete and final payment was made, the owner noticed several defects in the hotel that it attributed to the general contractor.
  The parties entered into a settlement agreement and a release was executed. Thereafter, the owner filed a demand for arbitration, and the general contractor filed for declaratory judgment seeking judicial determination of the legal effect of the release in the settlement agreement.
  The trial court determined that the rights, duties, and obligations of the parties, as well as the scope of the settlement agreement were subject to arbitration.
  The general contractor appealed alleging that the prior settlement agreement included a release that was mutual and extinguished all future claims arising from the project.
  In holding that the effect of the release should be determined by an arbitrator, the court determined that:

Where the parties to a collective-bargaining agreement have clearly and unmistakably vested the arbitrator with the authority to decide the issue of arbitrability, the question of whether a matter is arbitrable is to be decided by the arbitrator.

The court found that the contract language “any other claim, dispute, or other matter in question arising out of or related to this Agreement or breach thereof” illustrated the parties’ intent to broadly define the arbitration clause.
  Such broad language created “a presumption that the parties agreed to arbitrate all disputes unless expressly excluded.”
  Additionally, the court stated that the arbitration clause at issue incorporated the Construction Industry Arbitration Rules of the American Arbitration Association which provided authority to the arbitration to decide “his or her own jurisdiction, including any objections with respect to the existence, scope or validity of the arbitration agreement.”
  Accordingly, the court found that it was proper for the trial court to conclude that the arbitrator should determine the effect of the release.

More recently, in University of Cincinnati v. Walsh, Higgins & Co., et al
, the general contractor sought equitable relief from the court for the difficulties it encountered with the University in receiving adequate notice regarding the University’s remediation activities and in compelling the University to preserve evidence.  In this litigation, the University seeks millions of dollars from the general contractor and others for alleged moisture infiltration, mold and other property damage.  The general contractor crafted a motion requesting that the court require the University to provide adequate notice to it regarding the University’s demolition and remediation activities on the remaining floors and to preserve evidence.  The general contractor and its consultants wanted an opportunity to investigate, inspect, and test the pre and post-demolition conditions of the property, as well as preserve critical evidence necessary for its defense.  Interestingly, the general contractor’s Motion forced the University to publish a much more detailed schedule relating to its planned remediation work.  Without ruling on the Motion, the trial court advised the University to work with the defendants in providing adequate notice so that all parties have the opportunity to investigate all phases of the demolition and remediation and told the University to preserve evidence upon which its experts will rely.  

Finally, and most recently, plaintiffs were denied injunctive relief to stop a contractor from building a bypass.
  Plaintiffs were concerned that the contractor would immediately begin cutting trees along the bypass, which would upset the various birds that may be nesting in them, a violation of the Migratory Bird Act.  Plaintiffs were fearful that irreparable harm would be done to their environment if the contractor proceeded with their work on the currently designed bypass.  The court determined that the plaintiffs “had not met their burden to show the balance of equities tip sharply in their favor or that the public interest clearly favors the issuance of an injunction.”  The court further determined that plaintiffs waited too long to request this relief, i.e., after the contract was signed.  This was contrasted with the recent injunction granted against the contractor for plans to straighten the highway through redwoods, which was filed prior to the contractor advertising for bids.

In conclusion, contractors should be aware that courts are taking into consideration novel equitable relief, including specific performance, in construction disputes.  Accordingly, contractors should pay close attention to the language contained within their contracts and negotiate appropriately to either avoid or compel these equitable remedies when disputes arise.

IV.
Collateral Documents Associated with Non-Monetary Relief 

A.
Introduction

Non-monetary relief is useful in negotiating interim and final settlements in construction disputes.  Construction disputes come in all shapes and sizes, but frequently involve an alleged construction or design defect.  It might be the project owner who refuses to pay the designer, developer, or contractor due to alleged defects, thus the contractor files suit seeking its unpaid contract balance.   It could be an owner suing the designer or contractor for breach of its construction or design contract.  Resolution of these large, complex disputes require a sophisticated approach and many arrows in the quiver.  When settlement comes, the parties want it to be final and complete.
If the issue is a construction defect, the owner may be hesitant to begin the complex process of hiring another contractor to repair/complete the defaulting contractor’s work and letting the contractor off the hook.  Owners are often wary of future problems with the designers’ or contractors’ work.  
Owners desire additional assurances that their interests and projects will be protected in the event that a settling party does not complete the agreed upon repairs in accordance with the plans and specifications or otherwise defaults on the settlement agreement.  Certain types of surety bonds and/or warranties can be effective mechanisms for resolving such fears.   This section will explore a few of the many types of collateral documents associated with such non-monetary relief.  In particular, maintenance bonds, warranty bonds, extended warranties, injunction bonds, and consent of surety agreements will be discussed.  Sample forms for each type of collateral document discussed are attached hereto as Appendix A-E.

B.
Maintenance Bonds

Contractors and construction companies can provide the Owner a maintenance bond to guarantee against defects for a specific time period following a project’s completion.
  Maintenance bonds are not typically required by law except in some governmental projects, but can be obtained either before or after the original construction contract is completed.
  Maintenance bonds can also be obtained as part of the negotiation and settlement process following a dispute over a construction defect.  
For an owner wary of future problems associated with a contractor’s work, a maintenance bond may be an appropriate form of non-monetary relief.  Contractors can secure a maintenance bond
 to guarantee that the work was or will be finished according to contract and without errors.  Maintenance bonds generally are used as a security (instead of a deposit) for repair of defects, maintenance repairs or corrective changes within the maintenance period after the completion and inspection of the work in the underlying contract.   A maintenance bond will commonly cover maintenance repairs or corrective changes for any defect(s) as provided in the underlying contract or settlement agreement.   If an issue involving the contractor’s work arises following settlement, the bonding company/surety will fund remediation—or pay the appropriate financial compensation.  
The cost of obtaining a maintenance bond varies greatly between private and public projects and among different jurisdictions.  Generally, the annual fee for a maintenance bond is a fraction of the cost of a performance bond, making maintenance bonds an affordable option for contractors/owners.
  
Maintenance bonds are a viable form of non-monetary relief if an owner is concerned that additional problems may arise in the near future following a settlement agreement.  Maintenance bonds generally commence on the date of final inspection and expire on the date the maintenance period ends (usually one, two, or three years).  Some public works projects require that maintenance bonds remain in effect for an additional sixty days following the end of the maintenance period.  
Some maintenance bonds provide coverage beyond their stated term.  If a maintenance bond specifically covers defects that “arise” during the bond term, the contractor and surety may remain liable for defects arising during the year even if the claim is asserted after the bond expires.
  This is much like a “claims made” insurance policy.  Maintenance bond provide short term protection.  Once it expires, the workmanship is no longer covered and the contractor is no longer accountable for future problems.  Because of this, maintenance bonds should not be considered substitution for other maintenance plans or property insurance.   
Maintenance bonds also face other limitations.  For example, some jurisdictions hold that a surety owes special or fiduciary duties to the obligee of the bond.  Other jurisdictions hold that a surety does not owe the same duties as an insurer, thus a surety would not owe a common law duty of good faith and fair dealing to the project owner as bond obligee.  Thus the surety would not be liable for alleged delay in making payment or for insisting that obligee pursue action against surety’s principal.
  Other jurisdictions impose fiduciary duties on sureties issuing maintenance bonds, thus increasing the potential liability of sureties in those jurisdictions.
  
For your reference, examples of maintenance bonds are included herein as Appendix A.

C.
Warranty Bonds

A warranty bond is a guarantee issued by a surety on behalf of the contractor which secures claims by the owner against the contractor due to defective products and materials during the agreed warranty period.
   Warranty bonds are much like maintenance bonds,
 however, warranty bonds do not typically cover losses due to normal wear and tear.
  A warranty bond is an agreement between the owner, contractor and surety company that any work defects found during the warranty period will be fixed.
  Generally the warranty period is specified in the construction contract, but warranty bonds can also be purchased any time in the construction process.  

Warranty bonds are useful in several situations.   Many project documents or settlement documents require the contractor to provide a guarantee to repair construction defects for a specified period of time.  This is called the “warranty period.”  The warranty bond provides additional assurance for the project’s owner during the warranty period.  A project owner may desire such additional assurances to protect its investment if the contractor fails to repair any defects in the project.
   Having a warranty bond provides additional security for the project owner, since the owner will be able to make a claim on the warranty bond if the contractor fails to repair and defects during the warranty period.

Warranty bonds face many of the same limitations as do maintenance bonds.  Warranty bonds are generally issued for a limited time of one, two, or three years.  Defects discovered after the expiration of the warranty period will not be covered by the warranty bond.
  Further, because many warranty bonds do not cover damages caused by “normal” wear and tear, the obligee of a maintenance bond may be forced to engage in time-consuming debates about whether the alleged loss was caused by the contractor’s negligence or normal use.  

For your reference, examples of forms for warranty bonds are included herein as Appendix B.

D.
Extended Warranties

Extended warranties can be useful in effectuating the settlement of construction disputes.  They are generally limited to products and materials, but may be applied to entire projects.  Like maintenance and warranty bonds, extended warranties can provide additional protection for a project owner following project completion.  Unlike maintenance and warranty bonds, an extended warranty is not necessarily backed by a surety, and will not typically cover defects in workmanship.  An extended warranty lengthens the time of an original product or material warranty, and promises indemnity against defects in the product or material.  Commonly, extended warranties will not include loss or damage from perils outside and unrelated to defects in the article itself (such as normal wear and tear).
   Extended warranties can be provided by the manufacturer or supplier of the product or by third parties.
  Generally, third parties’ extended warranties may provide actual repair, replacement, or financial reimbursement for the necessary repair or replacement of the product.
  

Extended warranties can provide peace of mind to a product purchaser or project owner.  Having a written extended warranty is easier to enforce than an implied warranty.
  Written extended warranties are subject to basic contract construction rules, such as notice provisions and time limits.  A beneficiary of an extended warranty must be aware of the specific time period in which defects must be discovered and reported, what defects are included in the warranty, and whether it covers only repair and replacement or consequential damages as well.  Once the warranty period runs, the warrantor has no responsibility to correct any alleged defects.  Moreover, because extended warranties can be issued by third parties (other than sureties), some issuers or extended warranties lack the same level of regulation applicable to sureties and insurers.
   This lack of regulation may present an added risk for a project owner.
  

For your reference, a sample form for an extended warranty is attached hereto as Appendix C.

E.
Injunction Bonds

Injunctions arise in many different construction scenarios.  An owner might seek a mandatory injunction to require a contractor’s surety to pay for repairs prior to the entry of final judgment in an ongoing litigation.
  Or, an injunction to prevent construction start may be sought by an unsuccessful bidder.
  Further, a property owner may seek to enjoin a developer to prevent the construction of a subdivision or other development impacting the property owner’s property.
   A third-party might seek to enjoin a construction project due to public concerns like negative environmental impacts.
  As another illustration, a builder may seek an injunction to restrain a designer from violating a contract.
  Since injunctions occur in a wide range of construction settings, often, the party against whom the injunction is sought will suffer damages due to delayed construction, increased costs, or loss of potential revenue.
In most jurisdictions, statute or rule will require the posting of a bond as a condition precedent to the issuance of a preliminary or temporary injunction.
  A statute or rule requiring that the party moving for an injunction post an injunction bond before any such preliminary injunction may issue is mandatory.
   The bond holds the principal and surety liable if the injunction is wrongful or is dissolved and the enjoined party suffers damages because of the injunction.
   In some states, whether an injunction bond is required is a matter of the discretion of the court.
  
Many jurisdictions prescribe that courts can issue injunctions only if the movant posts an injunction bond, and this rule protects the enjoined party from any pecuniary injury that may accrue while a wrongfully issued equitable order remains in effect.  Hence, courts are required to consider whether an injunction bond will be required prior to the court’s issuance of an injunction.
  As a general rule, the amount of the bond required before issuance of a temporary injunction should be fixed by the court in the exercise of his or her sound discretion.
  The amount fixed should be large enough to cover all costs and damages that may reasonably be expected to accrue, in case the complainant is not entitled to the injunction, so as to insure with all practicable certainty that the defendant does not sustain any loss in case the injunction should be dissolved.
  Because the contractual liability of the surety is determinable by the terms of the bond and applicable statute, the amount specified in the bond is generally the limit of the surety’s liability.
    
In jurisdictions where injunction bonds are discretionary, such bonds are useful where the defendant (against whom an injunction is sought) will incur damage as a result of the injunction, and where the defendant has a high likelihood of prevailing on the merits of the injunction.
  In contrast, parties seeking an injunction usually resist a defendant’s request for an injunction bond, since the moving party is responsible for posting the bond.  If an injunction bond is required by the court, the party posting the bond can limit its potential liability through the terms and conditions of the bond itself.  For example, the bond should limit exposure to damages caused by the injunction.  Appropriate language might be: “[l]iability under this bond shall be limited to damages arising from the issuance and operation of the injunction itself and shall not include damages occasioned by the principal action independently of the injunction.”
 
If a court finds that an injunction was wrongly issued, the prevailing party can recover costs and damages incurred against the bond.  However, wrongful issuance of a preliminary injunction is merely one element of a cause of action on an injunction bond, and for such a cause of action to exist, it is also necessary that there be a bond and that damages be established.
  These damages can include a wide range of costs, such as an increase in construction costs due to the delay caused by the issuance of the injunction preventing construction unless the terms of the bond are limited.
 
The injunction bond will be used to pay for those costs and damages resulting from a wrongfully issued injunction.  Sometimes the damages incurred exceed the amount of an injunction bond.  In most jurisdictions, a plaintiff’s liability for the wrongful issuance of an injunction is fixed by the required bond.
  Because the surety’s contractual liability is determined by the terms of the bond and applicable statute, the amount specified in the bond is generally the limit of the surety’s liability.  Even if the injunction is later vacated, the defendant may still be limited in its recovery to the amount of the injunction bond.
  This dilemma highlights the import of ensuring the amount of the bond is adequate before the court sets the amount of the bond to be posted.  If there is a question about the appropriate amount of bond, the Court will hold an evidentiary hearing to resolve this issue.  
Hence, when the plaintiff is found to have acted in good faith, the defendant’s recovery on an injunction bond is limited to the amount of the bond, and a defendant cannot recover against the principal or the surety of an injunction bond an amount in excess of the amount of the bond.
  Unless the defendant presents evidence that the injunction was obtained maliciously or in bad faith, the damages recoverable for wrongfully obtaining an injunction are limited to the amount of the injunction bond, even though the actual damages exceed that amount.
  Notwithstanding this general rule, so you should be aware of your jurisdictions’ statutes and rules regarding injunctions and injunction bonds, as several exceptions to this rule exist.

The period for which damages are recoverable may be limited to the time the injunction was in force.
  Some jurisdictions require an injunction bond to protect the party wrongfully enjoined not only while the injunction is in force but for a reasonable length of time thereafter.

Injunction bonds are often covered by state statute or local rule, and strict compliance is required.  Thus, practitioners should consult local rules, statutes, and contracts before drafting any form for an injunction bond.  
For your reference, a sample form is attached hereto as Appendix D.

F.
Consent of Surety

Generally, a surety’s liability will be discharged once its contractual obligations have terminated.  Nonetheless, if the parties to a dispute determine that one of the foregoing types of non-monetary relief would address their concerns, the parties may also require the consent of the surety involved.  For example, if a contractor or supplier agrees to provide an extended warranty covering defects in the products and materials used, the owner may request assurances that the contractor’s surety, as well as the contractor, will remain liable for any potential problems discovered during the extended warranty period.  Hence, an owner can require a contractor to obtain its surety’s consent to alternations or new scopes of work resulting from such non-monetary settlement negotiations.

The consent of a surety to any variation or change in the principal’s obligation is essential to continuing the surety’s liability.
  The surety is not discharged if that consent is given.
  The consent need not be written or express, and may be implied.
  Nonetheless, silence alone ordinarily does not indicate consent, although the effect of silence depends on the circumstances.
  However, it is always good practice to obtain a written consent from the surety to protect the interests of the entity agreeing to modify the principal/contractor’s work.
   Consent may be given in advance, at the time the contract of suretyship is made, or in the suretyship contract.
  The consent may also be given after the alteration, ratification being equivalent to original authority to make the change.
  Obtaining the contractors’ surety’s written consent to any proposed changes or additions in the contractor’s scope of work will provide assurances to the owner that the surety will remain liable on the bond for the additional or changed work.
Consent of surety may be required by contract, or local rule.  Thus, practitioners should consult local rules, statutes, and contracts before drafting any form for the written consent of a surety.  For your reference, a sample form is attached hereto as Appendix E.

V.
CREATIVE AND INTERESTING REMEDIES ACHIEVED THROUGH SETTLEMENT/MEDIATION PROCESS 

Although there are legal tools for obtaining remedies other than damages, some of the most interesting and creative remedies can be achieved through the settlement and negotiation process.  As we all know, courts are limited in the scope and range of remedies they can craft; the parties are not so limited.  Some examples of creative remedies used in mediation and settlement follow.

A.
Pride Damages

Oftentimes in construction disputes, the issues between the parties include far more than the money damages.  One party or the other, for whatever reason, feels as though they have been slighted or attacked in a manner that money damages don't quite compensate for.


In a case mediated between a contractor and subcontractor on a public building, the subcontractor was extraordinarily unreasonable.  As the day went on, it became apparent that this particular project was the subcontractor's largest project ever, and the subcontractor was extraordinarily proud of the opportunity to be a part of such a prominent public project.


After much discussion, we learned the subcontractor was dismayed and humiliated when he was not invited to participate with the contractor and other subs in the grand opening of this public facility


Once this issue was raised with the contractor, the contractor agreed to make arrangements for a private celebration for the subcontractor and his guests, which would be attended by the contractor’s senior officers and other local dignitaries.  The event would be small, inexpensive and brief, but would provide the subcontractor with the recognition he desired.  This gesture on the part of the contractor was all that was needed to bring the matter to conclusion.


Find out what the folks on the other side of the table want most, and figure out a way to give it to them.  It may not cost you much.


In a somewhat similar vane, I mediated a case which settled when the contractor made a substantial commitment to a charity that was dear to the Owner.  The contractor not only provided monetary support, but in-kind services at a substantially reduced cost.  The matter was able to settle for significantly less than retail and the contractor secured a relationship with a prominent charity.

B.
Solidifying Future Business Relationships

Ironically, even when parties are in a dispute, they oftentimes desire to retain the relationship both on a personal and business level.  Subconsciously, sometimes parties do not wish to resolve a particular dispute because it is the only continuing contact they have with the opposing party.


It goes without saying that an offer of a continued business relationship can motivate settlement.  The promise of future work, or first bid can be enticing.  Favorable terms on the next project can help, e.g. an increase in allowable overhead over previous contracts.

 
The parties might even agree to joint venture a new project.


One party might agree to provide bonding ability on an upcoming project, or financial backing that would qualify the other party for a particular job.


It’s like the old adage – “the Devil you know is better than the Devil you don’t know”.

The parties know each other’s strengths and faults, and have spent a substantial amount of time working together.  Sometimes retaining the relationship on both sides can be a motivation for settlement.

C.
Agreed Testing Protocols

Agreed testing protocols, coupled with a long-term funding mechanism, are a solid way to resolve a dispute when the alleged construction or design defect has not yet manifested itself completely.  For instance, where the owner asserted a couple of roof leaks signaled the entire roof was bad and needed to be replaced.  The roofer took the opposite position, and, of course,  there was conflicting evidence and expert opinion on the point.


When neither party has a slam dunk case, hybrid settlements can be a good choice.


The parties agreed to an ongoing testing protocol.  The roof would be tested immediately, and once every years, to determine if there were any additional evidence of failure.  The parties agreed on destructive testing protocols, and the standards that had to be met to escape further remediation.


Of course, when resolution is delayed, a funding mechanism needs to be in place for the duration of investigation and repair period.  Funding options include Letters of Credit, Trust Agreements, Insurance Carrier Guarantees.


The advantage of this kind of settlement approach is if the project never suffers the anticipated failure, all parties save the remediation cost.  On the other hand, the owner who may not be able to quite prove the construction defect, has assurance that if there is a failure, the failure will be detected timely via the testing protocols, and the repairs will be funded through the long-term funding mechanism.


This approach can also be used where the owner is looking at a hefty first cost to make repairs, but the alleged defect can be resolved through long-term maintenance.  We have worked with parties who have entered into long-term maintenance agreements funded with a declining balance escrow fund.  This way, the owner gets the anticipated life expectancy out of the, and the contractor is able to provide full value less expensively.

D.
Financial Resources

Sometimes an impediment to settlement is the owner’s lack of financial resources to complete the remediation because some of the responsible parties cannot fund their share of the remediation.


This is oftentimes true when major construction defects are caused by relatively small subcontractors.  Explore whether any of the parties have access to relatively low-cost financing.  Institutional owners, large contractors and insurance carriers can oftentimes beat the market price on financing.  This allows the remediation to begin immediately, which stops the accrual of consequential damages, rents, leases, lost profits, etc.  The loan is then paid back to the lender by the offending parties.

E.
Assignment of Claims

Non-monetary consideration can include the assignment of claims against co-defendants, third parties, non-parties and insurance carriers.  The trickiest part of accepting an assignment is determining the value of the claim to be assigned and the likelihood of success.  

Since any defense against the Assignor can be used against the Assignee, a complete review of the Assignor’s file is necessary, as well as recorded statements from the Assignor’s principals.  Further, the Assignee needs to know if the target of assignment has or believes he has any additional defenses to the assigned claim.  If the target is a party to the lawsuit, the defenses have likely been disclosed as part of discovery.  But when the target is not a party to the lawsuit, discovery related to the target is necessary.  This can usually be accomplished by subpoenas for production of documents and deposition.

The advantage of assignments is they cut out the middle-man and streamline the litigation.  Further, the plaintiff receives some early compensation to fund its war chest against the remaining culprits.

The sky’s the limit when it comes to creative settlement vehicles.  Focus on the end-game – that is, where you want to end up.  Then work like the devil to get there.

VI.
Conclusion

Most construction lawyers do not think first about non-monetary relief, but they should include it as a weapon in their arsenal.  The foregoing outline should serve as a guide to help them do so.  The authors suggest keeping this paper close at hand, always in your briefcase, on your desk, and perhaps even a copy on your nightstand.  Reviewing it often will make you a better lawyer. 
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